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REPLY COMMENTS OF SBC COMMUNICATIONS, INC.

SBC Communications, Inc. (“SBC”), by its attorneys, files these brief reply comments
regarding the Commission’s Further Notice of Proposed Rulemaking (“FNPRM”) in the above-
referenced matter.

In its Section 274 Order, the Commission concluded that “to be engaged in the provision
of electronic publishing services subject to section 274, the BOC must disseminate the
information via its basic telephone service...and have control of, or a financial interest in, the
content of the information being provided.” The FNPRM sought further comment on the
meaning of the terms “control” and “financial interest.”

SBC’s initial comments urged that the Commission defer interpreting these terms or

'Implementation of the Telecommunications Act of 1996: Telemessaging, Electronic
Publishing and Alarm Monitoring Services, CC Docket No. 96-152, released February 7, 1997

(“Section 274 Order”), para. 56.
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adopting any specific control/financial interest criteria.” The various opinions expressed in the
few comments filed support SBC’s view -- both the Commission and the still-evolving electronic
publishing industry would be better served by a case-by-case analysis as concrete, specific fact
patterns or actual offerings arise. Otherwise, the Commission runs a great risk of running afoul
of the multitude of statutory exceptions to the definition of electronic publishing,’ and of stunting
the meaningful participation of BOCs in the electronic publishing industry which Congress
intended for them.

Only one commentor appears to have urged the Commission to interpret “control”
broadly. Yet that commentor, AT&T, proposed no specific definition or criteria to guide the
Commission, while agreeing that any arrangements that might give rise to a “financial interest”
would require a fact-specific analysis.* Given this record, the Commission should simply adopt
a case-by-case approach for interpreting both of these terms, as it did for deciding how it would
classify a service that does not fit squarely within either the definition of electronic publishing or

one of the exceptions to that definition.’

’SBC, 3-4.
3Section 274(h)(2), subparagraphs (A) through (O).
‘AT&T, 4.

’Section 274 Order, para. 48; SBC, 3. To the extent, however, that the Commission
embarks on the formulation of specific control/financial interest criteria, it should focus on
whether the BOC has the ability to generate or alter the content of the information presented, as
Congress intended. SBC departs from US West’s view that additional functions (e.g.,
compilation, collection) should be encompassed within the definition of electronic publishing.
US West, 6-8. Nothing indicates that Congress sought to engraft these additional functions onto
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AT&T also endorses the FNPRM’s “proposal” that, if a BOC attempts to “limit the types
of information to which its gateway connects,” the BOC has exercised the requisite degree of
control necessary to trigger application of Section 274.° Initially, it should be recognized the
FNPRM did not propose any such thing. Rather, it simply asked for comment on a question, and
did not suggest the Commission was proposing anything.’

More to the point, AT&T’s attempt to hamstring the BOCs’ provision of gateway
services, which Section 274(h)(2)(C) expressly excepts from the definition of electronic
publishing, should be rejected. As SBC pointed out in its initial comments, the statutory
limitation applicable to a gateway service is that it not involve “the generation or alteration of
the content of information.”® AT&T’s position advances a limitation far broader than that which
Congress explicitly chose to place on the gateway service exception (indeed, the same one it
placed within three other statutory exceptions®). There is no justifiable reason to second-guess

Congress in this matter, and AT&T offers none.

%(...continued)
the limitation stated within the gateway, and other, exceptions. As SBC explained, they are quite
distinct from the functions of generating or altering information. Consequently, functions such
as compilation, abstraction, formatting and placement of information, which do not alter the
substance or meaning of the communication, should not be interpreted as “control” of the
content. SBC, 6-7.

SAT&T, 3.

"Section 274 Order, para. 244.

8SBC, 5-6.

°See, Section 274(h)(2), subparagraphs (E), (M) and(N), noted at SBC, 5.



AT&T’s position that limiting the types of information to which its gateway connects
makes the BOC an electronic publisher may be likened to concluding that if Federal Express
were to refuse to deliver a particular magazine or newspaper, then Federal Express would be
deemed the publisher of that magazine or newspaper. The more reasonable and logical position
is that, as BellSouth and Ameritech point out, a BOC should be free to determine how to most
effectively provide a gateway service that is convenient, meaningful and useful to end users."
Thus, SBC agrees that “access control functions of a gateway must be distinguished from the
content control that is a characteristic of electronic publishing.”"!

Similarly, remuneration for providing the gateway service does not constitute a financial
interest in electronic publishing.'”> That the gateway may direct an end user to a particular site is
beside the point. It is the owner of that site, not the BOC, who controls (i.e., generates or alters)
its content.

Finally, AT&T invites the Commission to affirm “that so long as a BOC’s electronic
publishing service truly serves only as a gateway, that service need not be provided via a
[Section] 274 affiliate or joint venture.”® The invitation is much too limited. As noted

previously, Section 274(h)(2) states fourteen other exceptions to the definition of electronic

publishing; so long as a BOC’s activities fall within any of the Section 274(h)(2) exceptions,

1Y Ameritech, 2; BellSouth, 2-4.
BellSouth, 3.
This appears to have been so even under the MFJ. See, Ameritech, 4.

PAT&T, 4.



including, but not limited to, provision of a gateway, the BOC is not required to comply with the
requirements of Section 274.

In conclusion, SBC urges the Commission to proceed cautiously in this matter and to not
now adopt any specific control/financial interest litmus test or criteria. To the extent it does
otherwise, the Commission should stay true to Congress’ expressed intent as shown in these and

SBC’s initial Comments.
Respectfully submitted,
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